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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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\O(i) A revision application lies to the.Under Secretary, to the Govt. of India, Revision Application Unit
M

inistry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

- (b) In case of rebate of duty of excise on goods exported to any country or territory outside India of

on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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In case of rebate of duty of excise on goods exported to any country or_territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without payment of '

duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109

of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by

" two copies each of the OO and Order-In-Appeal. It should also be accompanied by a

copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 358/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(j) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1 ,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shallinclude:
(i) amount determined under Section 11 D;
(i)’  amount of erroneous Cenvat Credit taken;,
(iiy  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of

10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute.”
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F.No.V2(29)3/Ahd-1/2017-18

ORDER-IN-APPEAL

M/s R.K.Industries [now R.K.Synthetics Limited]. Plot No. 3411/1&2. Phase IV.
GIDC, Vatwa, Ahmedabad 382 445 (hereinafter referred to as “the appellant’) has filed this
appeal, against O1O No. MP/21/AC/D1V.HI/2()1()-I7 dated 23.1.2017 (hereinalter referred to as
‘the impugned order’) passed by the Assistant Commissioner. Central Excise. Division-fl. ol the

erstwhile Ahmedabad-1 (hereinafter referred to as “the adjudicating authority”).

2. The facts briefly are that during the course of internal audit. lor the period April-
2011 to July -2014. it was noticed that the appellant had not discharged Central liscisc duty on
the by-product ‘Spent Sulphuric Acid". classifiable under tarifl” heading No. 2807 of CLTA.
1085, cleared to M/s Novel Spent Acid Management. Vatva. on the pretext that the impugned
product was waste generated during the manufacture of excisable goods. However. it was
noticed by the audit officers that Spent Sulphuric Acid. though being wasle. was a by-product
capable of being reused. commercially saleable. marketable and classiliable under Chapter sub-
heading 2807 of CETA, 1985. A show cause notice dated 18.1.2016 was issued to the appellant
inter alia demanding central excise duty of Rs. 4.16.863/- along with interest and further
proposing penalty on the appellant. This notice was adjudicated vide the impugned O10 wherein
the adjudicating authority confirmed the demand along with interest and further imposed penalty

on the appellant.

3. Feeling aggrieved. the appellant has filed this appeal on the following grounds:

e that what was sent to M/s. Novel Spent Acid Management was not spent sulphuric acid but
industrial liquid waste: that thesc waste were cleared on the basis of provisions imposed by
the Pollution Control Board: :

o that the adjudicating authority had failed to observe that Keti Chemicals [1999 (113) ELT
689 (Tri.L.B)] & Nirma Chemical Works were engaged in manufacturing soap/detergent &
hence the quality of spent sulphuric acid. generated is ol distinet nature:

o that the appellant manufactures dyes intermediates where emergence ol spent acid iy
unavoidable/inevitable and the quality is totally different which is incapable of further use in
any other industry; that this spent acid so emerged is not a marketable commodity:

o that the appellant has not sold any spent acid for any value or any consideration:

o that they would like to rely on the case of M/s. Chemplast Sanmar Limited [2015(317) ELT
495):

e that since the spent acid is nothing but waste polluted acidic water and has no value. the
appellant was not in a position to provide the value of spent acid cleared by them: ‘

e that no lawful method has been adopted in fixing the value ol the spent acid on which duty is
being demanded: :

o that the impugned OIO be set aside.

4, Personal hearing in the case was granted on 17.8.2017. Howcever. the appellant

vide his letter dated 14.8.2017 enclosing QIO No. 23-24/Cx-1 Ahmd/IC/KP/2017 dated
20.6.2016 passed by {he Joint Commissioner. Central Excise. Ahmedabad-I. informed that the
matter may be decided and that they did not intend to be heard in person. The letter Turther stated
that the industrial waste generated was not marketable nor did it have any commercial value: that
they had to pay service charges to M/s. Novel Spent Acid Management for treaument of the spent

acid.
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5. I have carefully gone through the facts of the case on rccords and submissions
- made by the appellant. The issue to be decided in the present appeal is whether *Spent Sulphuric

Acid® attracts Central Excise duty by virtue ol being an excisable product or otherwise.

6. 1 find that the adjudicating authority has confirmed the demand based on the

following findings:

e the classification and dutiabilty of spent sulphuric acid is a settled issuc having been
decided by the Larger Bench ol the Hon'ble Tribunal in the case of Keti Chemicals
[1999(113) ELT 689 (Tri-LB)]; that the Hon ble Tribunal had at para 10 ol the said
decision held that spent sulphuric acid is classifiable under heading 28.07 ol the Schedule
of CETA ’85: that this case is applicable in the present dispute:

o that the decision of CESTAT was upheld by the Hon’ble Supreme Court in the case ol
Nirma Chemical Work [2002(146) ELT 485].

7. On going through the decision in the case of Keti Chemicals |.1999 (113) E.LT.
689 (Tri)), it is clear that Hon'ble Larger Benceh of CESTAT have exhaustively dealt with the

“Spent Sulphuric Acid’ emerging in that case by way of discussing its characteristics as a by-

product emerging during the process of manufacture with reference to Explanatory notes to
HSN; by way of confirming its classification under chapter 28 of CETA. 1985: and
distinguishing it [rom non-excisable waste and scrap akin 1o dross and skimming and
establishing as to how it emerges as excisable goods cxigible (o Central Exeise duty. Much water
has flown down the Ganges since decision of Keti Chemicals in 1999. In the following cases.
Hon’ble Courts have held as follows:
1) In the case of Mettur Thermal Power Station - {2016 (335) ELT 29 (Mad.)].
it has been held that flvash cannot be subjected do levy of bxcise duly hecause it

is not an item of goods which has been subjected to process of manufaciire ds
per Section 2(d) and 3 of Central Excise dct. | 994,

@ 2) Inthe case of Nirlon Ltd. [2016 (332) ELT 734 (111, — Mumbai)] .

Waste products i.e. impure dowtherm diphvl. old damaged PTA serap. wash
water. old and used sludge and other vils and old assorted bearings arising
during process of manufacture of yarn were held not_manufuctured and not
distinet products.

3) The Hon’ble Supreme Court in the case of Grasim Industries [ad = 2000 27HELT 10
(sC)) : '
have held with regards to Metal. scrap & waste specified under Heading ~4.02 of
Central Excise Tariff that Section Note Stay 1o Section N of Central Excise
Tariff has very limited purpose of extending coverdge 10 the particular item (0
the relevant taviff entry in the Schedule for determining the applicable rate of
duty and this note cannot he construed 1o have any deenting effect in relation 1o
the process. of manufucture ds contemplated by Section 2fy of ClALT94H. The
Apex Court further _held that Goods are_not_exigible (o Lxcise duty_merely
hecause of _their_specification in u particular tariff” entry unless _they _are
manufuctured in India and charge of levy of Excise duty under Section 3 of CEL.
1944 is aitracted when goods are oxcisuhle under Section 24 ihid and are
menufactured goods in terms of Section 211 ihid. The conditions contemplated
under Section 2(d) and Section 3 ibicl has 10 be satisfied conjunctively in order 1o
entail imposition of excise dury undler Section 3 of the Act. Sy
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4) In the case of Ahmedabad Electricity Co. L.id. = [2003 (158) ELT 3 (S(.f)l.

it has been held by Hon ble Supreme Court thar in Section 3 of CEA, 1944, the
words ‘excisable coods ' have been qualified by the words which are_produced
or manufactured in_India . Therefore. simply because goods find mention in vne
of the entries of the First Schedule does not mean that they become liuble for
payment of Excise duty. Goods have 1o satisfv the test of being produced or
manufuctured in India, which is sine quo non for imposition of duly.

In the case of Keti Chemicals supra. Hon'ble Tribunal has held that Spent Sulphuric Acid is a
‘by product’. The Tribunal has relied on the decision in the case of DCW Ltd.[1996 (81) E.L.T.
381], where Spent Sulphuric Acid finds a regular market with industrial users and as such. it is
goods and would not fall under the category ol rubbish materials thrown away in the process of

- manufacturing. In the case of the appellant. there is nothing on record to_show that the Spenl

Sulphuric Acid was marketable or had regular users. In-fact the appellant has stated that they

were paying service charges to M/s. Novel for treatment of Spent Acid sent to them. Further in

Keti Chemicals, the decision in the case of Indian Tube Co. Ltd.[1988 (37) BT 418 (Tri)] has

been distinguished on the ground that the waste. involved in this case (waste pickle liquor) was

not marketable or saleable since the manufacturers were paying transport charges to deliver it

free. On considering the facts of the instant case. the appellant is clearing the impugned product

as waste incurring expenses for its treatment as waste fit for disposal under the stipulations ol

Gujarat Pollution Control Board. Thus spent Sulphuric Acid in the present case is treated as
waste by Gujarat Pollution Control Board. which is a statutory body. It must be noted here that
whether a product (or by product) is a waste or not should be rightly decided by an expert. | find
that in this case “Gujarat Pollution Board™ being a statutory expert body has clarified it as
“Waste”. Further. whether it is dutiable or not will now depend upon its marketability and I find
that the appellants are disposing it of. after treatment and not selling it. Had this product been
marketable, a prudent businessman will try to fetch whatever little price it can by scHing it. The

adjudicating authority. | find has not examined this distinguishing aspect before applying the

ratio of Keti Chemicals in the present case while Keti Chemicals has based its decision on this

aspect after considering the case of Indian Tube Lid (supra), Further. in Keti Chemicals. the

Tribunal has examined and distinguished the Apex Court decision in the case of Indian

Aluminium Company. where it was held that Aluminium dross and skimmings lack not only

metal body but also metal strength. In the present case. the appellant has vehemently stated that

the quality of Spent Sulphuric Acid in the present case is not suitable for any further use. This

aspect has not been examined in the impugned order. which is vital because as per this claim the
ratio of Keti Chemicals would be distinguishable. Thus in the impugned order there is no

discussion or finding establishing that Spent Sulphuric Acid was a manufactured and marketable

by-product arising during the course of manulacture. There is no mention of any buyers or
prospective users for this very product (as per its strength). It is settled law as per the Apex Court
decision in the case Ahmedabad Electricity Company Ltd [2003(13$)1:1.T3(SC)| that the onus to
establish that the goods emerge during the process of manulacture is on the department. Further.

the impugned product is cleared by the appellant as waste under the laws of‘"bo-l'l;_iti-évldiLCg)lj'ln'()I

administered by Gujarat State Pollution Control Bourd (GPCB). in uccordunccf\ﬁ'm{ t{bc Sliuul'(\)‘r\': E
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norms prescribed by GPCB. As regards the marketability of the impugned product. the appellant

claims that the Spent Sulphuric acid is not suitable for further use and the same is disposed off as

waste after treatment by N/s Novo Spent Acid Management. | find that it has been concluded on

the basis of the information available on the website of M/s Novo Spent Acid Management and
its possession of VAT number that the impugned product cleared by the appellant 1o M/s Novo
Spent Acid Management is subsequently sold by them. Such an assertion does not suffice and the
confirmation of demand in the present case is not sustainable unless evidence is adduced with

regards to both the marketability and valuation of the impugned goods. The Hon"ble Tribunal in

the case of Chemplast Sanmar Ltd. [2015 (317) ELT 495 (Tvi - Chennai)] held that the rationale of

Keti Chemicals[1999 (113)_LLT 689 (Tri-LB)| would only be applicable il the Revenue could

prove that the goods were sold and used in the further manufacture of any item.

8. In the case of Markled Vanaspati & Allied Industries [2003(133)ELT 491(SCy.
Hon’ble Supreme Court has held that it is not possible to accept the contention that merely
because an item falls in a Tariff Entry it must be deemed that there is manufacture. The law still
remains that the burden to prove that there is manufacture and that what is manufactured is
marketable is on the Revenue. Following this ratio. | find that the conlirmation of demand in the
impugned order is not sustainable unless the twin test of manufacture and marketability is
confirmed and hence 1 remand the case back to the adjudicating authority for giving specific
findings as to whether the “Spent Sulphuric Acid™ in the present case is a waste as Llclll'ﬂL(.l by the
appellant or is a marketable by- -product emerging during the process ol manulauun as claimed
in the impugned order. The decision on the demand ol duty. interest and penalties is required to
be based on such findings. The appellant must be given adequate opportunity to present its case

in accordance with the principles of natural justice.

9. Wmﬁmmmwm@mmg.

The appeal filed by the appellant stands disposed ofin the above terms.

ELINEDY
A T TG (3TTeH)
Date: /0972017

Attested

W

(Vinod‘Cukose)
Superintendent. Central Tax (Appeals)
Ahmedabad.

By R.P.A.D.

To.
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By R.P.A.D.
To,

M/s R.K.Industries [now R.K.Synthetics Limited].
Plot No. 3411/1&2, Phase IV,

GIDC, Vatwa,

Ahmedabad 382 445

Copy to:
1. The Chief Commissioner of Central Tax. Ahmedabad.
2. The Principal Commissioner of Central Tax. Ahmedabad-1.
3. The Additional Commissioner. Central Tax (System). Ahmedabad-1.
4. The Assistant Commissioner. Central Tax. Division-111. Ahmedabad-1.
5. Guard File. :
6. P.A.
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